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STATEMENT OF QUESTION PRESENTED 


Can the District Court properly refuse to require appellees to 
remove windows on appellants’ side of a party wall, where said windows 
were installed by permission given by appellants to appellees’ predeces- 
sor in title, subject to removal at appellants’ request, even though 
appellees had no prior notice, actual or constructive, of said permis- 
sion prior to their purchase of the adjoining property ? 
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‘SNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,912 


ANNA M. PFAFF 
PHILIP PFAFF, 


Appellants, 
v. ! 
PEGGY A. BURGESS 
ROSEANNA PRUMMER, : 
Appellees. 


| 
Appeal from the United States 


District Court for the District of Columbia 


BRIEF OF APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the U. S. : District Court 
for the District of Columbia granting judgment in favor of appellees. 
Jurisdiction of this Court is invoked under 28 U.S.C. 1291 and 1292. 


STATEMENT OF CASE 


| 
Appellants are the owners of Lot 814, Square 5556, improved by 
premises 2505 Burns Street, S. E., Washington, D.C. ; and appellees 
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are owners of Lot 43, Square 5556, improved by premises 2406 L' Enfant 
Square, S.E., Washington, D. C. The property of the appellants on the 
west side! joins the property of the appellees on the east side. On 
November 16, 1935, appellees’ predecessor in title was given permission 
by the appellants to put two windows in the party wall that separates the 
two above named properties. On the same date the then owners of ap- 
pellees' property agreed with the appellants that whenever the appellants 
wanted the windows that were installed in the party wall removed the 

then owners of the appellees’ property would allow them to be removed 
and closed. This agreement was not made a matter of public record. 
The said windows are partly in the portion of the party wall on appellants' 
property. Appeliees had no notice about the agreement on the windows 
until after they acquired title to the property. 


The foregoing facts are not in dispute and were elicited as a part 
of appellants’ case in the Court below where appellants sought a manda- 
tory injunction for the removal of windows from their property. The 
appellees moved for a directed verdict at the close of appellants’ case 
which was granted by the Court. The case was thereupon dismissed with 
prejudice and the injunction denied. (Findings of Fact, Conclusions of 
Law and Judgment, J. A. 5-6) 


STATEMENT OF POINTS 


1. The Court below erred in denying appellants a mandatory in- 


junction. 


2. The Court below erred in holding that appellants were required 
to record an agreement with respect to the installation and removal of 
windows which were installed in a part of a party wall on appellants’ 
property. 


3. The Court below erred in holding that appellants were under 
any legal duty or obligation to appellees. 


= The west side of appellants’ property is unimproved except for party wall. 
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4, The Court below erred in holding that it would be inequitable 
to require appellees to remove the windows from the party wall on appel- 


lants' property or even to permit them to be removed by the appellants. 


SUMMARY OF ARGUMENT 

Appellants' agreement with appellees’ predecessor in title was a 
license or at most a revocable easement by grant. Appellees at most got 
no more than their predecessor in title. And, since the permission to 
install the windows was a burden on their property alone, appellants were 
not required to make it a matter of public record. A party wall is a solid 
wall and owners have the right to have windows closed which are im- 
properly in that part of the wall owned by them. After appellants re- 
quested their removal, the windows were then, to all intents and purposes, 
improperly in the party wall, and a court of equity should require their 
removal by mandatory injunction since the damage is irreparable and 


there is no adequate legal remedy. 


ARGUMENT 


There can be no dispute here as to the facts. The granting of ap- 
pellees' motion for a directed verdict at the end of appellants' case re- 
quires that the evidence submitted to that point be viewed in the light most 
favorable to appellants. Speirs v. District of Columbia, 66 App. D.C. 
194, 85 F. (2d) 693; S. S. Kresge Co. v. Kenney, 66 App. D.C. 274, 86 
F. (2d) 651; Fleming v. Fisk, 66 App. D.C. 350, 87 F. (2d) 747. 


The windows in question were installed in appellants" side of the 
party wall only by their consent and upon the condition that they be re- 
moved when appellants so requested. (Appellants' Exhibits 1 and 2, 
J.A. 4-5) A party wall generally means a solid wall, Each party wall 
owner owns the wall in severalty with an easement of support from the 
other. Corcoran v. Nailor (D.C.), 6 Mackey 580; Bartley v. Spaulding, 
21 D.C. 47; Coggins v. Carey, 106 Md. 204, 66 A. 673; Graves v. 
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Smith, 87 Ala. 450, 6 So. 308; 10 L. R.A. (NS) 1191 and cases cited. 
In Graves v. Smith, supra, (cited with approval in Coggins v. Carey, 
supra) the Court said: 


"It is our opinion that a party wall must ordi- 
narily be construed to mean a Solid wall without 
openings. Such openings tend to weaken the 
strength of the structure, and impair its value for 
lateral support of the adjoining building. They 
prevent, or render inconvenient, the utilization of 
the wall for the erection of an additional story for 
the building. " 

Appellees' predecessor in title would, therefore, have had no 
right to install the windows without appellants’ consent and were, there- 
fore, bound by the terms of that consent. Coggins v. Carey, supra. 
And appellees at most got no more than their grantor. 40 Am. Jur. 510 
(Section 39) When that consent was withdrawn pursuant to its terms, the 
continuation of the windows in the wall was, in effect, the same as if the 
windows were improperly placed in the wall in the first instance. And, 
since the damage is irreparable and there is no adequate legal remedy, 
a court of equity would redress the wrong by mandatory injunction. 
Corcoran v. Nailor, Bartley v. Spaulding, Coggins v. Carey, supra; 
Springer v. Darlington, 207 Ill. 238, 69 NE 946; 40 Am. Jur. p. 518 


et seq. (Section 48 et seq. ) 


It makes no difference in result whether the privilege given by ap- 
peliants was a license or an easement. In either case it was revocable 
as per its terms. It seems clear, however, that a license was intended. 
The parties to the agreement certainly never intended that an interest in 
land be granted but merely the privilege of doing something on appellants' 
property that would otherwise be forbidden. This intention of the parties 
is inescapable from the Written.statements comprising the agreement. 
(Appellants' Exhibits 1 and 2, J. A. 4-5) And, the intention of the 
parties is decisive on the question of whether a license or an easement 
was granted. 17A Am. Jur. p. 620 (Section 4) 
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It is further apparent that appellants owed no duty to the appellees 
because the arrangement about the windows, whether easement or 
license, affected only appellants’ property. It was a burden on that 
property alone and certainly required no record or other notice to be 
effective against the adjoining property. To say that appellants were 
under obligation to appellees as bona fide purchasers of the adjoining 
property to record a temporary right which they gave on their own 
property seems absurd. This would be akin to saying that a temporary 
right of way granted over one's own land could not be revoked against a 
subsequent purchaser of adjoining land unless it was recorded. These 
windows in the party wall were visible to appellees upon an ordinary 
inspection when they purchased the property, and they should have in- 
quired into their status. 17A Am. Jur. p. 761 (Section 156). 


This, of course, was not a "visible easement" since there was no 
unity of ownership of the properties here involved. 17A Am. Jur. p. 
652 (Section 41). | 


If appellees have any complaint, it is against their predecessor in 
title, and their redress must come from these people. : 


| 
i 


CONCLUSION | 
The judgment of the District Court should be reversed. 
Respectfully submitted, 


DAVID S, ALLSHOUSE 


2327 Pennsylvania Avenue, S.E. 
Washington 20, D. C. 


Attorney for Appellants 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANNA M. PFAFF and 
PHILIP PFAFF, SR. 
2505 Burns Street, S. E. 
Washington, D. C. 


Plaintiffs, 
vs. 


PEGGY A. BURGESS and 
ROSEANNA PRUMMER 
1301 L'Enfant Square, S. E. 
Washington, D. C. 


Civil Action No. 2247-54 


Defendants. 


me ee ee Nee ee ee eee Nee ee Nee Nee See ee” 


RELEVANT DOCKET ENTRIES 


Amended Complaint for Mandatory Injunction 
Answer to Amended Complaint | 


Findings of Fact, Conclusions of Law and J udgm ent, Hart, J. 
Notice of Appeal. : 


[Filed December 2, 1954] 


AMENDED COMPLAINT FOR MANDATORY INJUNCTION 


1. This controversy is within the general equity jurisdiction of 
the Court. | 
2. Plaintiffs are the owners of Lot 814, Square 5556 improved by 
the premises 2505 Burns Street, S. E., Washington, D. C. 


3. Defendants are the owners of Lot 43, Square 5556 improved 
by the premises 2406 L'Enféiht Square, S. E. : 
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4. The above described property of the plaintiff on the west side 
thereof adjoins the above described property of the defendants. 

5. The former owners of defendants’ property were given tem- 
porary permission by plaintiffs to insert in a party wall which abuts and 
projects onto plaintiffs' property two windows. That permission ex- 
pressly reserved the right to plaintiffs to have the windows removed at 
any time. 

6. Although hereunto requested by plaintiffs, the defendants have 
failed and refused to remove or close said windows all to the irreparable 
damage to the plaintiffs in the free use and enjoyment of their property. 

WHEREFORE, the premises considered, your complainants pray: 

1. That upon a final hearing of the issues of this cause a perma- 
nent mandatory injunction be issued by this Court directing defendants 
to remove and close said windows which now abut and project upon the 
property of plaintiffs. 

2. For such other and further relief as to the Court may seem 


proper. 


/s/ Anna M. Pfaff 
/s/ Philip Pfaff, Sr. 


/s/ T. Paul Mudd 
/s/ David S. Alishouse 


2327 Pennsylvania Avenue, S.E. 
Washington, D. C. 


Attorneys for Plaintiffs 


District of Columbia, ss: 

We the undersigned Anna M. Pfaff and Philip Pfaff, Sr., state that 
we have read the foregoing complaint by us subscribed and verily believe 
its contents to be true. 

/s/ Anna M,. Pfaff 
/s/ Philip Pfaff, Sr. 
[JURAT dated Nov. 29, 1954] 
[Certificate of Service ] 





[Filed December 8, 1954] 
ANSWER TO AMENDED COMPLAINT 


Comes now the defendants Peggy A. Burgess (now McLaughlin) 
and Roseanna Prummer and for answer to the amended complaint filed 
herein state to the Honorable Court as follows: 7 


1. The complaint fails to state a cause of action which entitles the 


plaintiffs to any relief whatsoever. | 

2. The defendants admit the allegations contained in paragraphs 2, 
3 and 4 of the amended complaint. 

3. The defendants deny the allegations contained in paragraph 5 of 
the amended complaint and state the fact to be that the plaintiffs herein 
gave unrestricted permission to the former owners to insert in a party 
wall the two windows in question; that letter from the plaintiffs to the 
then owners giving unrestricted permission for the insertion of the said 
two windows is on file in the Office of the Building Inspector for the Dis- 
trict of Columbia and that there was not then or at any time later placed 
of record so as to give notice to the defendants in this case any agree- 
ment as between the plaintiffs and the former owners of the said property 
inconsistent with the unrestricted permission on file in the Office of the 
Building Inspector for the District of Columbia. ! 

4. The defendants further state the fact to be that the two windows 
involved were inserted under a permit issued by the Permit Division of 
the Office of the Building Inspector for the District of Columbia on 
November 21, 1935, said permit being numbered 186530; that said per- 
mit was issued after the filing with the said Office of the Building In- 
spector for the District of Columbia, of the letter from the plaintiffs 
indicating permission without reservation that said windows be installed. 

5. The defendants answering paragraph 6 of the amended com- 
plaint admit that they refused to remove or close said windows and deny 
that any irreparable damage flowed therefrom to the plaintiffs in the free 
use and enjoyment of their property. | 

6. The defendants further state that the two windows involved were 
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installed in the latter part of 1935 nearly 19 years prior to the filing of 
this cause of action and that therefore the plaintiffs are guilty of laches 
and the suit is not timely brought. 

7. That the defendants further answering the amended complaint 
and by way of additional defense state that the cause of action if any 
there was, occurred more than 15 years prior to the filing of this cause 
of action and moreover that the insertion of said windows occurred more 
than 3 years prior to the filing of this cause of action and therefore is 
barred as provided for in Title 12, Section 201, D. C. Code (1951 ed. ). 

WHEREFORE, the defendants pray that the amended complaint in 
this cause be dismissed with costs assessed against the plaintiffs. 


/s/ William H. Collins 
844 Shoreham Building 
Attorney for Defendants 


[Certificate of Service } 


Pl.'s Ex. 1 For Id. 


Nov. 16, 1935 
To Whom it may concern: 

We the undersigned hereby agree to allow Mr. & Mrs. Harry 
Singer to install two windows on the east side of their property located 
at 2406 L’Enfant Sq. S.E. 

/s/ Philipp Pfaff 
/s/ Mrs. Anna M. Pfaff 
Owners of the lot #2 6610 NT 


Pl.'s Ex. 2 For Id. 
Washington, D. C. 
Nov. 16, 1935 
To Whom it may concern: - 
We the undersigned hereby agree that whenever Mr. & Mrs. 
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Mrs, A. M. Pfaff and Mr. Philipp Pfaff want us to close windows in- 
stalled by their permission we will allow them to be closed. 
/s/ Rose Singer © 


[Filed Oct. 29, 1958] | 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT 


This action having been tried by the Court without a jury, the Court 
hereby makes the following Findings of Fact, Conclusions of Law and 
Judgment: : 

FINDINGS OF FACT : 

1. That the Plaintiffs are the owners of Lot 814, Square 5556, im- 
proved by premises 2505 Burns Street, S. E., Washington, D. C., and 
had been such owners for some time prior to November, 1935. 

2. That the Defendants are the owners of Lot 43, Square 5556, 
improved by premises 2406 L'Enfant Square, S. E., Washington, : Dm), Oris 
and acquired said property in August, 1953. : 


3. That the property of the Plaintiffs on the west side adjoins the 
property of the Defendants on the east side. ! 


4. That the Defendants’ predecessors in title, on November 16, 
1935 were given permission by the Plaintiffs to put two windows in the 
party wall that separated the two above named premises; that on the 
same date the then owners of the present Defendants' property agreed 
with the Plaintiffs that whenever the Plaintiffs wanted the windows that 
were installed in the party wall removed, that the then owners of the 
Defendants’ property would allow them to be removed and closed. 

5. That the agreement as to the removal of the windows was not 
a matter of public record. : 

6. That the said windows aforementioned were installed in the 
party wall by the Defendants' predecessors in title and that said win- 
dows are partly in the portion of the party wall on Plaintiffs" premises. 

7. That when the present Defendants purchased the property in 
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1953 they had no notice, actual or constructive, of the agreement that 
the windows would be removed as stated above, nor any actual or con- 
structive notice that the windows were not properly in the house. 
CONCLUSIONS OF LAW 
1. That the action of the Plaintiffs is not barred in this cause by 
an application of the statute of limitations, since the statute did not 
actually begin to run until the request for removal of the windows was 


made sometime in 1953 after the Defendants came into ownership and 


possession. 

2. That he who seeks equity must do equity, and he who permits 
a wrong to be done to an innocent purchaser will not be aided by equity 
to the detriment of the innocent purchaser for value. 

3. That it would be inequitable under the situation in this case 
and the findings of fact above set forth to force these Defendants to 
remove these windows from the wall, or even to permit them to be 
removed by the Plaintiffs. 

JUDGMENT 

Wherefore, the injunction requested in this cause will be and is 
hereby denied and the cause dismissed with prejudice and with costs to 
the Plaintiffs. 


/s/ G. L. Hart, Jr. 
United States District Judge 


Seen: 


/s/ D.S.A,. 
David S. Allshouse 
Attorney for Plaintiff 





[Filed Nov. 26 , 1958] 


NOTICE OF APPEAL | 
Notice is hereby given this 26 day of November, 1958, that Anna 
M. Pfaff and Philip Pfaff, Sr., Plaintiffs, hereby appeal to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 29th day of October, 1958, in favor of Peggy 
A. Burgess and Roseanna Prummer, defendants against said plaintiffs. 


/s/ David S. Allshouse 
Attorney for Plaintiffs 
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STATEMENT OF QUESTION PRESENTED 


Can the owner of real property having given full 
permission for the installation of windows in a party 
wali, and which unlimited permission was placed of 
record in the Building Inspector's Office of the Dis- 
trict of Columbia, nearly 19 years later maintain 
mandatory injunction proceedings against successor 
owners of the adjoining property to have the windows 
removed even though the successor owners had no 
notice from the Appellants (Plaintiffs below) ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,912 


ANNA M. PFAFF 
PHILIP PFAFF, 


Appellants, 


PEGGY A. BURGESS 
ROSEANNA PRUMMER, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEES 


JURISDICTIONAL STATEMENT __ 
Jurisdiction of this Court has been invoked under 28 U.S. C. 
1291-92. : 


STATEMENT OF THE CASE 


The Appellees are the owners of Lot 43, Square 5556 improved 
by premises 2406 L'Enfant Square, S.E., Washington, D.C. The prop- 


erty of the Appellees on the east side joins the property of the Appellants 
on the west side. 3 


2 


On November 16, 1935 the Appellees’ predecessor in title was 
given permission by the Appellants to insert two windows in the party 
wall that separates the two properties. This permission was evidenced 
by letter filed with the Building Inspector's Office of the District of 
Columbia and bearing date November 16, 1935, and which letter is 
Plaintiff's Exhibit No. 1 (J. App. 4). 


On the same date aforesaid, as appears from Plaintiff's Exhibit 
No. 2 (J. App. 4-5), a letter of agreement was entered into by the Ap- 
pellants and the predecessor owner of Appellees’ property in which the 
said predecessor owner agreed to close windows on request of the Ap- 
pellants. This latter letter concededly at the time of purchase of the 
property by the Appellees was not known to the Appellees and was not 


recorded. 


The foregoing factual picture was not in dispute at the end of 
the Plaintiffs’ (Appellants) case and at which time motion to dismiss 
and for judgment was made on behalf of the Appellees and granted. The 
Trial Court's findings, conclusions of law and judgment in favor of the 
Appellees (Defendants below) are set forth at page 5 and 6 of Joint Ap- 
pendix. 


STATEMENT OF POINTS 


1. The Court below was correct in granting Appellees' (Defend- 
ants below) Motion to Dismiss and for Judgment. 


2. The Trial Judge's conclusions of law to the effect that he who 
seeks equity must do equity, and he who permits a wrong to be done to 
an innocent purchaser will not be aided by equity to the detriment of the 
innocent purchaser for value and that it would be inequitable under the 
Situation in this case and the findings of fact to require the Appellees 
to remove these windows or even to permit them to be removed by the 


Appellants, are sound pronouncements. 





3 
SUMMARY OF ARGUMENT 


The judgment of the lower court on the conceded state of the 
evidence in this case could not have been otherwise. To have ruled for 
the Appellants would have done violence to sound equitable principals 
recognized through the history of the law. 


ARGUMENT 


Dismiss and for Judgment. 
The Appellees do not question the three decisions of this Court 


cited in paragraph 1 of Appellants’ Argument because as indicated in 
those cases a motion for directed verdict and/or for judgment must be 
granted in the absence of more than a mere scintilla of evidence on which 
the jury of the Court could properly find for the Plaintiffs. 


The Appellees take the position that because of the complete lack 
of merit in this appeal a motion to dismiss the appeal could well have 
been made in this case. This observation is in accord with the sentiments 
expressed by Circuit Judge Burger in the case of Eden v. Lauriat, et al, 
No. 14,946, decided by this Court on October 29, 1959. 


The Trial Judge's conclusions of law to 
the effect that he who seeks equity must 
do equity, and he who permits a wrong 
to be done to an innocent purchaser will 
not be aided by equity to the detriment 
of the innocent purchaser for value and 
that it would be inequitable under the sit- 
uation in this case and the findings of | 
fact to require the Appellees to remove 
these windows or even to permit them to 
be removed by the Appellants, are sound 
pronouncements. | 


The conceded state of the record in this cause indicates that the 
windows were installed in the party wall in 1935 - 19 years prior to the 
filing of the suit and nearly 18 years prior to the property being acquired 
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by the Appellees and that it was not until after the Appellees acquired 
the property that the request for removal was made. The Trial Judge 
in his first conclusion of law indicates that the Appellants’ action was 
not barred by application of the statute of limitations, but the necessary 
import of his conclusions of law 2 and 3 must point to the fact that the 
Appellants were guilty of laches. 


In this connection it is to be remembered that "laches" is an 
equitable doctrine and is controlled by equitable considerations and 
the fundamental requisite necessary for its application is an undue and 
unexplained delay working an injustice to the other party. Mt. Vernon 
Sav. Bank v. Wardman, 84 U.S. App. 343, 173 F. 2d 648. 


See also Major v. Shaver, 88 U.S. App. D.C. 148, 187 F. 2d 
211; Snauffer v. Stimson, 81 U.S. App. D.C. 110, 155 F. 2d 861; Naselli 
v. Millholland, 89 F. Supp. 943, affd. 88 U.S. App. D.C. 237. 


The Trial Judge's conclusion that he who seeks equity must do 

| equity and he who permits a wrong to be done to an innocent purchaser 
will not be aided by equity to the detriment of the innocent purchaser for 
value is such fundamental equitable doctrine that it would appear hardly 
necessary to cite support thereof. 


This Court in the case of Brownley v. Piser, 69 App. D.C. 56, 
98 F. 2d 337, points to the applicability of the foregoing equitable maxim. 


In Appellants’ Brief the statement is set forth 'The windows in 
question were installed in Appellants’ side of the party wall only by their 
consent and upon the condition that they be removed when Appellants so 
requested. "' This statement does not tell the story involved in this litiga- 
tion. It is conceded in this case that the Appellees in this instance had 
‘no notice of any temporary consent and a reserved right to demand the 
removal of the windows. Moreover, the observation that a party wall 
generally means a solid wall has no applicability to this case nor does 
the observation that each party wall owner owns the wall in severalty 
with an easement of support from the other. 
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The case of Corcoran v. Nailor (D.C.), 6 Mackey 580, does 
not present the picture of laches and moreover the Plaintiff had pro- 
tested the erection. In the case of Bartley v. Spaulding, 21 D.C. 47, 
the windows were put in without consent. Likewise in the case of 
Coggins v. Carey, 106 Md. 204, 66 A. 673, there is no consent or 
laches. In Graves v. Smith, 87 Ala. 450, 6 So. 308, the injunction 
was to prevent the raising of the height of party walls and the putting 
in of windows. : 


The observation in Appellants' Brief that Appellees’ predeces- 
sor in title would have had no right to install windows without Appellants’ 
consent and were, therefore, bound by the terms of that consent, isa 
mere gratuitous statement on behalf of the Appellants. The case of 
Coggins v. Carey, supra, is no authority for that statement. The state- 
ment that the Appellees at most could get no more than their grantor in- 
sofar as it effects this situation is to urge that title companies serve no 
purpose. The observation as to the effect of the consent being withdrawn 
is aS well not supported by the cases cited and gives no consideration to 
the inequity of the Appellants’ contentions. | 


The Appellants’ contention that these windows in the party wall 
were visible to Appellees upon ordinary inspection waen they purchased 
the property and that they should have inquired into their status is like- 
wise not supported by the citation 17A Am. Jur. p. 761 (Section 156). 


The Appellants are in their present position because of their 
own action and inaction and they are bound by the results flowing there- 
from. : 

CONCLUSION 


The judgment of the District Court should be affirmed. 


Respectfully submitted, 
COLLINS AND COLLINS 
William H. Collins 


William H. Collins, Jr. 
Attorneys for Appellees 








